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Sapreme Court of the Hawaiinn'
Islands. In Eguity. At Cham-
bers.

Bili for Sprivi i P
Josrx P. PARKKER AND SaMUEL PaAR-
EER s ALEXANDER J. CART-
wRIGHT. TRUSTEE: ALBERT KU-
NTIARESA ANDTHE Kava RaNCH
LoMEaNy
BYPAET I
." |
1 e s g anl the def !!-!.‘lif-f.;
Cartwrict = A ney in faet of |
Emms Kalel i1, sinee deceased,
seatate. delivered on January 1st 1579, §

iy said de-

and Allen

and ] it other part,
wherehy the Ahupuasa Rawaihai, 4

sn ibe lsland of Hawaill, was leased
o =aid Allen and Stackpote 1ora ferm I

o ter 4t an annusl

™nila excepling

CETIA sin named,

- 15 L 1ESSe e

=l the § teoe of renewal
o ssid lense, subject however, (o 8 new |

arTesmnent e redor, and that the said

n Jilv Ist. 1SS, v Lthe

=1t f snid Cartwr rht,

v the said lessees to the

v & ipy the de-

se= under the same ; that

twnight 1= the devisee of

Sees i 1o pay the

=i lunt, }{U‘

ring his lifetime, amd at
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recard -
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of Bean vours it
»1 3
Barctmrdt, A. G. Burchandt, F. Bur-
wardt and J Metrutre, pariners
ey : % Ll H:li“.‘...: ]:-.I'Il 1l
1 ~h= alore=aid, and
t “s
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' Tars
< “
MY Wil= s1Ges1
o
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liozes " sald premises
i  the plaintiths
- - e =it the suid
B them of the sald lease
3 - | and intended and
- - salil Jonse i re=
D 1 il
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s 52
™ Jim- - 1
thal w t
righis t
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pl's &l i
e i = clabm that under the
L - - =il -' 'I_Hl'hl:'.'n are
P

the

nded to oblain
in the year &
the agent o

Cr persons werne

b3
i
T

desirous of Jessit

V id premises
=t the expis "1 O v leass
and that hew sids for a
new jease: that thereupon the said
Allen. a= =uch agent, msade an offer Lo
e spid premises for & term of
fi'iecn at an annual rental of
SHe w 2, the =aid Cartwright,
refused ; that therealter he received
fromm the said Kahua Ranch Company

£

{ fifteen vears at

f 1,500 and taxes,

socepted and executed
the lesse 1o the =aid company as
afireesit thereupen potified the

snid Allen thereol. The said answer
further ndmits the plaintiffs’ demand
al of the existing lease un-
) aut for renewal,

the beginning
g=, and alleges that
i« pontained in the
» gafd first lease

poesession, and that
jor the alleged

Comgany, de-

“qid Jease in

fevor, and that a1 and before the éxe-
emtion Lhereof they kpew thut the
piaintifs were in possession of the
PrEIRISe and that they were inforined

that plisintifds beid possession under
s lemse from Cartwright, defendant,
scting for Emma Kaleleonalaui, but
did et know the terms thereof, fur-
gher than that it was aboul to €xpire,
tiwt deny that they knew that the
mises were of peculiar value to the
pisintaffs as slleged in the bill. Their
answer Turther states that before the
exscution of thessid lease they did not
kEnew and had not beard of the said
alleged eovenant for renewal of the
snidl lease nor of the intention or de-
sire of the plaintiff=s to enter into &0
agreement for such renewal; that
they were informed that the said
g, defendant, desired that

bids should be made by persons wish-
ing 1o lease the premises from the ex-
jon of the existing lease; that
are informed snd believe that
“said Allen, the agent of the plain-
received similar information
the said Cartwright, and was
by him that other persons were
# 10 lease the premises and that

E

RBEE

| rovenant

| matter; that the action of the plain-
| tiffx in tendering 8 bid for a new lease

| posals for & new lease

are recorded in |

answer admit the |
their |

# new lease therefor wonld be given
to the highest bidder, and that there-
upon the =aid Allen tenderasd a bhid
theérefor, as atoresatd, and that they,
the said company, being ignomot of
th eofler made by the said Allen, made
their bid for the said lease as afore-
said, which was aceepted and a lease
in conformity therewith was there-
upon executed, sand that the said
Allen and the plaintiffs, during the
pendency of the negotiations for the
siid lense and long after the execution
thereof did not elaim nor intimats
that they ware entitled to a renewal
of the plaintifls’ sdid lease, nor that a
renewal was contained
therein ; that on or about November
1887, the said Allen, in conversa-
tion with the said E. A, Burcharndt,
epxressed much disapproval of the
action of Cartwright in the matter,
but did neot elaim nor intimate that
the plaintifls were entitled to & new
leaze under the covenat of renewal,
and said that they would never have
puid such rent as had been oflerad by
the company, and expressed surprise
that the company had been willing to
offer =0 much: and they cluim that

of

Ny

thev have acted in good faith in the

and their conduct in the premises was
inconsistent with the supposition of
the existence of a covenant for re-
newal; that the alleged covenant is
void for uncertainty; that they are
not chargeable with notire thereof,
and that since the execution of the
said lease to them they have, relyving
upon the same, arranged their busi-

ness with the expectation of OCCIpYing

the premises in question on January |

Ist, 1888, and are greatly prejudiced
by reason thereof.
The answer of Albert Kunuinken,
fendant, wus merely formal,

The covenant, which is the basis of
this eontroversy, is as follows:
and agreed be-
1o the above lease

i s understond

weell Lhe parues
tiat Allen and Stackpole shall have
the privilege of renewal subject, hiow-
108 Dew agresment.

ALEX. J. CARTWRIGHT,
ALLEN & STACKPOLE."

e Ver,

Cartwrig
v below

writienn In
handwriting iimmedis
ignntures of the inal
Allen & Stackpole,
which lease was delivered to Allen &
Stackpole and went into the passes-

z q+
=10y O Tlis

5 upon the assign-

Il

ment of the lease to them, same

following marginal

fease coutains th

ehdorsements:

Permission is
F. Allen and C. E. Stack]
this lease 1o Samuel Parker

o assien
and Jno.

. Parker, "‘-'_l:'j""" o the covennnts
herein

=i KRALELEONALANI,
by Lier atty. in fuet

ALEX. J. CARTWRIGHT

Witness,

Arvex. J.
And:

“The within
_‘_*ji.‘_':i"li O .Ill}.[i }".
July Ist, 1883

(Sig. ALLEN & STACKPOLE."

Considerable testimony was taken
and the defendants con-
under the pleadings and

CARTWRIGHT, Jr
ll‘&«-r i= }u‘!'-‘iu\ As-
sud Samuel Parker,

oti both sides
tended 1hat
en uce

1. The alleged covenant for renewsl
i= void for uncertai

2. The

making pro-
obviously out-

1 z i4
priaintii

side of the said alleged covenar
renewal, without at the time ¢
ing any benefit or preference under
the =ame, walved whatever righis

may have bad voder such cove-

%, by their silence iy
alleged covenant of
I, at the time of the said loase
Raliua Ranch Company 1
cetopped from eluime-
ing any benefit therefrom,

4. The .':1[{'_'..'*"1 covenant for renewnl,

notr oe g L ride<d, snid tlie l‘:&l :
Company being ignorant of its exist-
e, they should mnot be aflected

n the first point, that the al-
covenant for renewal is void for

priad it is argued by counsel

for defe words *f=ub-

nts that the

ver, to o 1

wreement,””
wut, introduce

ocument and pre-
a4 simple and deti-

I NOowe

venant for renewal of the lease,

recient {ora new
ML lerms De sgreed apon
i thie ire, which, as sy,
| could not be construed nor enforced.
In eonsidering this question, very
little assistance is affonded by the evi-

| denc Mr. Cartwright cannot
member anything about the covenant
| or its execution, and Mr. Allen can-
‘ not remember when it was made, but
testifies thuat it was doue at his re-
quest and that he should hardly have
taken the lease without it. [f we
leave out the wonds “subject how-
ever, to u new agreement,” there isno
guestion that it would be & covenant
for a new lense upon tlie terms of the
old one. (Tracy vs, Albany Erch.
Co., 7T N. Y. §74) Do those words
change the meaning? If they make it

nake it an ag

lof=gs' UuD

iy |
COUISE]

I'e-

| mean that the tenants are entitled to |

|
|
|
|

& new lense upon terms to be agreed
upon, the eontention of defendants’
counsel, that it is void for uncertainty,
is certainly sound. The docament is
cupable of this meaning ; is it capable

of uny other? 1 do not see how it ean

be construed into an agreement to
| give the tenants a right to make a
bid for a new lease; It conlains no

words which import such & meaning,

siruction open to consideration, and

that is that the wonds mean an agree-

meut for renewal of the existing lease,

that is to say, they form an agreement

for a new lease upon the expiration of

the old, npon the same terms with the

| old. T think the words are capable of
thi= interpretation ; the words * sub-

ject however, to a new agreement,”

| may miean either subject to terms
| that may be agreed upon, or subject
merely to the conditions of & new

| lease to be executed fora similarterm
and similar conditions with the old

one. Under & covenant for renewsl

a “lessor is bound to make another

| lease of the premises.” Taylor's
| Landlord and Tenant, 352, 340.) Such
new lease on the same terms with the

| old may be meant by the words “new
| agreement.’! If the document is ca-
‘ pable of two interpretations, I find by
il the suthorities that it must be

construed in that sense in which it

will have some effect. “When a

a cause is capable of two significa-

tions, it chould bBe understood in that

which will have some operation,

rather than in that in which it will

(Archibaid vs. Thos,, 3

have none”’

|'

[ ment In question is a covenant for the

]

lease from |

[ equity such proof may be ndmitted,

{aption of the lesspos,

| it had been aceepted und entered into,

| Park

There iz only one other possible con- |

| ments to the expected aequirement

| from Cartwright, but mude no effort
| whatever to learn

Cowen 2000 And Lornd Mansfield said !
in Puoh ve. Duke of Leods, (Cowp. |
T25%:  *The ground of the opinion |
and judgment which I now deliver, is

that ‘from,’ may inthe vulgar use, and

even in the strietest propriety of lan-

mean either ielusive or ex-
clusiue: that the parties necessarily

understood and used it in that sense

which made their deed effectual ; that

the eourts of justice are to construe
the wonis of parties so as to effectuate

their deeds, and not to destroy them ;

more especially where the words
themselves shstractedly may admit of
cither meaning.”” The parties could
not have intended a sham agreement,

—a document which was a covenant

only in form but void in reality. The
alleged covenant of renewal was part

of the inducement to Allen and Stack-
pole to take the lease; it was under-
stoad by Allen to be a valuable con-
sideration. Cartwright must have
intended that he shouid so understand
it. Therefore if the documentiscapa-
ble of two constructions, that one
must be adopted in which the prom-
ising purty intended the other to un-
derstand it, if the other did so under-
stand it, or as Chanecellor Kent ex-
pressed the rule: * The true princi-
ple of sound ethics is, to give the con-
tract the sense in whieh the person
muking the promise believed the
other party to have aceepted it, if he
in fact did so nnderstand and accept

it.' 2 Kent 557, Chitty's Contracts,
74, and Paley's Moral Philosophy.

The old rale, that in the construction
of instruments in cases of ambiguity,
the words must be taken most strong-
Iy against the party that used them |
and most favorably to the other party,
may also be applicable to this case,
and if =0, it supportz the eonclusion
which I have adopted. that the docu-

guage,

renewnl of the original lease at the

The =econd point raised by the de-
fenise, is that the plaintifls, by mak-
ing proposals for & new and dissimilar
lease without claiming any preference
or privilege under the renewal cove-
nant, waived ‘whatever rights they
may have had underit.

If Allen’s atfer for a new lease for
fifteen yeurs at S600 a yveur, bad been
accepted, it would have been a waiver
of the covenant of renewal unless it
could have been avoided on theground

mistake, but it was refused. Al-
though it is doubtful il an agreement
within the statute of frauds, as this
is, may be proved to have been orally
waived in an sction at law, yet in

but such parol walver must * be ex-
and of such u character us to
reasonable doubt as to the
intention of the parties,” [(Hodman
ve. Oilley, 1 N. J. Eq., 320, 328;) In
thie case before the Court there is no
evidence of any intention on the part |
of the pluintifts 1o waive their rights
except as such l}ru[m:-ttiunfnr:l fifteen |
vear lease, might be so regarded; but

both Allen and =. ParKer appear to

have forgotten the covenant of re-
newal at the time this preposition
was made; and in any case it would
not have the effect of 4 waiver unless

Jareas

leave no

When Mr. 5. Parker returned from
=ay Franciseo, in October, 1887, he
first ascertuined that the lund had
been leased to the Kualhua Ranch

Company, and shortly afterwards, in
the month of December, he inforumed
himself of the covenant for renewsl,
At that time there were negotintions
going ou through Mr, Allen for an ex-
change of these premises withanother
land which Parker had a prospect of
obtaining. In Junuary, 1888, Parker
had an interview with F. Burchardt,
at Kaling, upon the mutter of the pro-
posed exchange, at which time he
told F. Burchardt that he didn’t
know but he had a clause of re-
pewnl and if they couldn't come to
terms= he wight apply for a new lease,
presumasbly under such covenant of
rencwal,  About Feliruary 10, 155518,
had an interview with the
Burchardt< upon the same subject at
Rawailiae beach, and said during the
onversation, if negotiations cawe to
nothing he might try to get a re-
newal of thelease. These expressions
of Mr, Parker are inconsistent with
the theory of waiver, and they were
with ressonable promptitude
after e had an opportunity to exam-
ine his lease and inform himself
about the covenunt for renewnl.

The =ame circumstances are also
unfavoruble to the defense of estoppel;
theres was no eoncealment of the fuets
by the plaintill= after thie return of 8.
Parker from san Francizco; neither
wus there a “standing by " and al-
lowing the Kuhua Ranch Company
to spend money, or arrange their bus-
iness upon the strength of stheir deed
from Cartwright. In January and
Felbiruary, 18ss, the negotiations for
the exchange were gaing on and there
is no pretense that at that time the
Kuhuoa Ranch Company had serionsly
cotfformed. their business a.rruugé-

THG S

of the premises in question, nearly a
veur afterward; yvet that was the
time when 8. Parker intimated to
them that he thought he had a cove-
nant of renewal, and that if they
couldn’t come to terms he might take
advantage of it. This was not keeping
silence nor “standing by,"” and what-
ever expenditure or arrangements the
company afterwurds made, they made
upon their own responsibility and
peril.  Moreover it appears that in
the month of December, 1887, F. Bur-
chardt was informed by a man named
Stupplebeen, who he was aware had
been a clerk of Stackpole, that there
was a4 renewdl clause, and be savs lie
placed no relianee upon what he said
and when he =eemed to lLe anxious
about it, “1 had nothing more to say
lo him.” 1t Is also & matter of evi-
dence that the Kahua Ranch Com-
pany were perfectly well aware that
the plaintitfs were in possession of
the premises iu question under 4 lense

the termsof the
lease, either from the plaintifix or
from Cartwright, on the contrary,
‘lh-r}' seemed desirous to keep their
ignorance ss to the terms of such lease
|intuet, Under such circumstances,
| both by the knowledge that the plain-
| tiffs were in possession under a lesse,
| and the information from Stupple-
been, the Kshua Ranch Company
| were put upon their inquiry and
| should have sought for informution
from the parties in possession, there
being no lease on record, as to their
title; their ignorance, therefore, of |
the covenant of renewal was due to
their own deliberate negligence and
not to any concealment by the plain-
tiffs, and they may not ‘ build an
estoppel upon their own default.’;

Call

Hill s, Epley, 81 Penn. 335.) * One
is not relieved, who bad the means of
becoming acquainted with the extent
of his rights.”” (ffid. 334.) 1 think
that this meets the whole argument
upon the ground of estoppel. The
silence of both Allen and S, Parker in
regard to the covenant of renewal at
the time the bid was made for a fif-
teen year lease, wasdue to forgetful-
ness, and the plaintiffs promptly in-
formed the company of the fact of the
covenant when they ascertained it,
and before the company had become
prejudiced by acting in ignorance of
it. (1 Storey's Fq, Jur,, Secs. 140-142,
and Kelly vs. Solari, 9 M. & W. 53.
The case of Galbraith vs Lunsford,
27 Cen. L. J. 508,) which Mr. Smith,
counsel for the Kahua Ranch Com-
pany, referred to upon the question of
estoppel for aciuiescence arising from
ignorence of facts of which the parties
might bave informed themselves,
shows a very long period of acquies-
cemee  amounting teo inexcusable
laches, extending over many years,
during which the defendant’s repre-
sentative made expensive improve-
ments. The circumstances n} that
case bear little analogy te the one be-
fore this Court and do not make it a
precedent for it.  No benefit by estop-
pel ean be claimed in favor of the de-
fendant, Cartwright, both for the rea-
sons set forth above, and because
there is no testimony adduced show-
ing that he has acted under the lease
to the Kahua Ranch Company in any
way that would prejudice his cesfud
que {rust, should the lease be can-
celled.

Upon the fourth ground of defense,

| that the covenunt for renewal not be-

ing recorded, and the Kahua Ranech
Company being ignorant of its exist-
ence, they should not be aflected by
it, L am compelled to find under their
admissicus that they knew that the
laintitls were in possession under n
ease,—that they had sufficient notice
to protect the previons lease. They
were put upon their inquiry and might
have aseertained the faets by going
to the plaintifls; they preferred to
work in the dark and take their
chances, (fives Adm. vs, Makuin, 2
Haw. 166, Danvis ve. Speneer, 3 Haw.
274, 288, and Achi vs. Kawwa, 5 Haw.
208,17 “All the authenties agree that
there is no difference in legal etfeet
between aetual and construetive no-
( Hill as, LEpley, 31 Penn, st
335.) 1t is established Inw in Penn-
sylvanin, that whatever puts a party
on inguiry amounts to notice; pro-
vided the inquiry becomes a duty, as
it always is with a purchaser; and
would lead to the discovery of the
requisite fact by the exercise of ordi-
nary diligence and understanding. ™
\ Thiel 336.)

There is nothing unfair in the cove-
nant for renewal; the fact that the
land could new be leased at a much
higher rent than was reserved by the
lease to Allen and Stackpole, is not a

Lice.

| ground which may intluence a court

of equity to disturb a bona fide con-

| traect.

The plaintiffs made a written de-
mund upon Cartwright for a renewal
of their lease several weeks before it
expired, which seems to have been
reasonable notice as to time.  Under
the eircumstances 1 think that
they are entitled to such renewal and
the Kahua Ranch Company, defernd-
ants, must hold their leuse sulject
thereto,

Alfred S, Hartwell and Paul Neu-
mann for plaintitls; Cecil Brown for
A. J. Cartwright, defendant; 'W. O,
Smith for the Kahua Ranch Cem-
pany, defendants,

Honolulu, February 11, 1559,

In the Supreme Court of the Ha-
waiian Islands—In Banco., Epe-
cinl Term, March, 1889,

S, Katpaa vs. 8. M., Kaavgal (K.),
J. C. Kaavigar (w.) axb Maxa
(5.):

BEFORE JUDD (.1, M CULLY, PRESTON, BICKENL-

TON AND DOLE. J3.
Opinion of the Court by Bickerton, J.
Dale, J., dissenting.

This is a bill in equity to declare
deed to be a mortgage. The matter
comes here on appenl from the de-
cision of Mr. Justice MeCully, which
is as follows:

DECREE.

This cause come on regularly ta be
heard on Thursday, the fourth day of
Junuary, A. D, 1855, Messrs, Charles
Creighton and 8. H. Kane appearing
for the plaintitf, and Mr. J. M. Poepoe
appearing for the defendants, and the
respective purties being present in
Court, and after reading the sworn
bill of complaint herein and defend-
ants' sworn answer thereto, the Court
did order that no testimony be intro-
duced, but that a decree be entered
upon said bill and answer in favor of
the said plaintiff'; wherefore,

It is hereby ordered, adjudged and
decreed that the deed executed on the
eleventh day of May, A, D. 1855 (re-
corded in Liber 06, page 113, in the
Registry of Deeds), by said plaintitl
S. Kailaa, to defendant, 5. M. Kaau-
kai, husband of defendant J. €. Kuaau-
kai, is a mortgage to secure the loan
of the sum of 520 and interest loaned
and advanced by defendunt, J. C.
Kuaukai, te plaintiff; and that this
cause be referred wo J. Reist,
Master, to ascertain and report the
amount of money, including the prin-
cipal and interest due under the said
mortgage. And that the report of the
Muaster” filed herein be confirmed,
and said plaintifl’ is hereby deerced to
pay to said Kanukai the sumnm of
S22 15-100 as said in report fouwd to
[st: due,

That Mana, one of the defendants
herein, is hereby ordered and decreed
to exectite unto said plaintiff’ a good
and sufficient deed of the property
mentioned in suid mortgage, and
which was conveyed to said Mana by
the defendants, J. C. Kaaukai and =,
M. Kasukuai, and that said Mana's
wife join with him in sald convey-
ance and deed to plaintith

That the defendants, 8. M. Kaaukui
and J. €. Kaauoksi, deltver up to

laintiff the said deed executed on
fay 11th, 1885 and said Mana deliver

g}\ to said plaintiff the deed from N,
. Kaauksai and J. C. Knauksi o him

dated Juune 15th, 15585, of record in

Liber 48, page 125,

That the defendant S, M. Kaan-
kai do pay all the costs incarred in
this vause, and also all cost of draw-
ing, acknowledging and recording the
deed from Maua to plaintiff,

Felirnary 15, 1889

The plaintiff alleges in his bill that

on or sbout 2d May, 1885, plaintiff

went to one Meekapn, a tailor doing | seem a most extrnordinary thing for

busimess in Honolulu, and ordered 2
cout, the price beinge =16, When the
coat was linished plaintifd did  nol
have the mouey to pay for it, but said
he wonld in one week; but deckapu
refused to Heliver the coat until the
F16:'was paid; that defendant Kaau-
kui was present and oflered fo loan
the money to plaintifl’ if he would
give security upod his land, which he
plaintifl) agreed to do; that adeed
of the land was drawn up, the con-
siderntion nanmed being $20; that said
deed was abzolute in form, but was
intended merely to be o mortguge (o
secure the repayment of the said 320
s0 loaned by cL-'hamimn ; thut deed was
made to defendant, J. ¢, Kaaukad,
wife of said S, M. Kaaokal, and was
duly executed aund acknowledged by
the plaintifl

That when the =aid deed was exe-
euted, defendant Kasukai =aid to
plaintifl’ that when said 320 was paid
to him he would deliver up said deed,
and reconvey the land to plaintifl
That shortly after the execution and
delivery of said deed, plainthl® ten-
dered to Kaanukai the sand st of 320,
and requested him to return the deed
and re-copvey the suid premises to
him in aceordance with the agree-
ment between them. That Kaaukai
refused to receive the S20, or to sur-
render the deed, or o reconvey the
said land, or cause the same to be
done, but told the plaingdl that he
bad no land, as he ([ KRaaukai) had =sold
the land to the defendunt Mo, and
wiven him a deed of it.  Thut shortly
after plaintifl’ went to detendant M
and tendered him the said =20; bt he,
Mana, refused to receive the money
or return the first-mentioned deed; or

to recouvey the lund to phlaintil
I'bat the plaintift is infornied thal
Kuaukai held the said deed to Mana

as security for the payment of o large
purt of the purchase money. That at
time of purchase, aml of execution of
deed from Kaaukai to Mana, Mana
had full knowledze of the faect that
deed from plaintill te IKanukai was hy
way of mertgage, and that he
stufhicient Kuowledee and information
of the fact to put i oo his baguairy.
That the premises conveved by plain-
tifl to Kaaukal are of the value of
s, And that said considerntion of
=20 is wholly inadequate for the said
pPremises.

And pluintifl prays that the deed to
Kaaukai be declarad a mortgage for
the security of the paywment of the
S4 and that the Court will ascertain
amil declare the sum due upon such
security.  That the said deed may be
ardered to be delivered up and can-
velled upont the payment of the money
due thereunder. That the said deed
to Mana may be delivered up and
cuncelled, and sqaid Mana ordered to
vconvey sald land to plaintiff,

The asuswer of 8. M. Kaaukat and
J. €. Kaaukai, his wife, set= forth:
That plaintitt asked him, Kaaukai, to
give him money for the purpose of
paying Meckapu for the couat; that
lht.'_\' talked nbout !Illlilltilr <elling
sote cows aud ealves, also some Innd,
and finally plaintitf offered to sell the
land in guestion; that it is not troe
that he, Kanukai, agreed to let plain-
tifl’ have the money he wanted hy
way of mortgage, but that the money
was paid and
promised to sell the land; that o deed
was muade between the plaintifl” and
defendunt for $20 in the shop of Mee-
Kapu, and there read to plaintifl and
handed to him, and he (plaintifd’)
approved of suid deed 5 that said deed
was absolute in form, and was not
intended as 4 mortgage 10 seeure pay-
ment of £20; that the deed was duly
exceuted and acknowledged; that he,
Kauukui, teld plaintifl that if he was
going tosell the land he would inform
liim, so he might have a chance to
buy the land back aguin; and that
hefore the deed to Munn was mile,
plaintifl’ was informed by defendant
that he wanted to sell the land, and
sent word to plaintiff’ to come and
purchnse said land if he wanted it,
but that plaintitt did not come in
time, and that J. C Kaaukai and S,
M. Kasukui made o deed to defendarit
Mana ; that after deed was made to
Mana plaintiff did come to Kaankai
about the land, but did not otfer him
the 320, but mercly said he was ready
with SIt0, and if defendant S, M.
Kuaaukai would accept it he wounld
buy the lund back again, That it is
true =aid lund had been sold to Mana
as stated in the complaint, and Kanu-
kar avers that be informed plaintift’
thisit the land had been sold to Mana
for 21507 and that 2100 had been paid;
and that $50 was still due, and that
he, Kaanukai, still held the deed of
said land until balance was paid;
and that he wdvised the plaintitP o go
and see Mana, and if Manag wis wil-
ling to aceept the 3100, then the land
could he sold to Ll again.

The answer of Mana, one of the de-
fendunts, =sets forth: That he did re-
ceive w deed from Kaaukai and wife for
said fund ; that it is true that plaintifl
came to him, but that he did not ofter
20 as stated in complaint, but =qid
he had heard from Kaaukai that the
land had been sold to defendant
(Mang), and so he had come to pay
him $150 for the land. That Muana
informed him he had paid $150 for it,
that 3100 had been paid, and thet
there was 350 still due, whnich was to
be puid in February, 1886; and that
if plaintiil’ paid hitm $100 aud $2
for scknowledgements, and made ar-
rmmugement with Kuanukai about the
830 atill due, that he, Mana, would
sell the land to plaintitt,  That plain-
tifl’ said he would think over the
mutter; that from that thue he has
not seen the plaintitf.  That =uid 50
has been paid to Kaaukai; that
plaintiff has nol paid defendant the
SHH; that he denies that Kasukai
had the deed to Mana as security
for payment of part of the purchase

price. That at thme deed wis made,
and  before that fime, that be,
Mann, did not know that the deed

made by pluintiff’ to Kaukai was in
the nature of a mortgage; and that
he did not beur nor know of the ar-
ranpgements wide hetween  plaintift
and Kaaukai as would put him on his
guard, or ecause him o search the
title of defendants. That he acted in
good faith, suppoging from the desd
that Kaaukai and wife had o good
title. That be puid the 2150 in thres
payinents,

The deed from pludntiff to Kauukai
is duted 11rh May, 1885, and recopded
I5th of June, 155, The deed from
Kaaukai to Mana is dated 15th June,
1855, and recorded 27th  February,
1556, "

We do oot find sny denial io the
answer that the land is of the value
of 2500, This allegation we pmust
presume to be true,

iven because plaintith

!
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It certainly does }

a man to he willing to sell fer $20
what was worth S50, simply to get
16 to puy for a coar! Twenty dollars
was certainly pot anything near the
value of lamd, for we find that a few
weeks after Kaaukai sold the =ame to
Munda for 1

Story, in his Fquity Jurisprudenee,
Seetion 246, sayvs: )

“There may be sueh an unconseion-
ableness oF inadegquacy in a I‘mrgni_n
48 lo demonstrate some gross 1mposi-
tion, or some undue inthience, and,
in such eases, Courts of Equity ought
to interfere upon the satisfactory
ground of frand. But then such un-
vonsvionableness or such inadequacy
should be made out as would (to use
an expressive phrase) shock the con-
sceience, and amount in itself to con-

elusive and deeisive evidence of
fraud.”
This gross inadeguacy in itself

should have put Mana on his inquiry,
us the deed to Kaaukal was of record.
But we find from the answer, that a
short time after the first deed and
ahil when Mana had only paid S100 of
the purchase price, still owing 350,
and when the deed from Kaaukal to
to Manns was still, s is admitted by
Mana, In the possession of 'vasukai,
amd Lad not been delivered 2o Mana,

laintift had a conversation with him,
Mana, in regard to the land. He
thien had full potice of the transac-
tion before his own purchase was
complete, and cannot now elaim that
he was an innocent purchaser with-
out notice. It is naoticenble that the
tleed to Mana is dated 15th June, 1885,
and not recorded until 27th February,
Iss. This tends to show that Mana
did not get delivery of the deed until
about that date, viz: 27th Februsry,
i8S, This is a suspicious circum-
stanee, for he had been informed
some time before, in June, 1855, by
plaintitl] that there was tronble about
the Ivnd, and he would probably have
placed the deed on record at onee if
he hwd it in his possession. Mana,
in hi=answer, says there were three
pery ments.

There are a great many very sus-
picious elements about this whole
ease, and they strongly indicate fruod
on the part of Kaaukai.

We dre of opinion that the learned
Justice was fully warmuoted in order-
ing the decree he has, on the bhill and
answer.  And the decree is sustained.

Appeal dismissed with costs.

C. Creighton and Kane for plain-
tir; J. M. Pocpoe for defendants.

Honolulu, April 30, 1854

I'Ji'---'r.ifi'n:; “p-r'u:r:rr n’;ll';‘ Mr. Justice
jha’r_

I donbit the correctness of the decree
appealed from, with regard 1o the de-
fendant, Manan., No evidence was
tiken and the inference from the bill
und answer that the deed from the
Kaaukais had not been delivered to
Minn when the plaintitl;, Kailaa, first
applied - to him for the return of the
Ll appears to 1we to be bused npon
insutticicit foumdation. The bill in
sectinn 10, alleges that the defendant,
. M, Kaaukai told the plaintitl” that
e *““had sold the land to Mana, de-
fendant herein, and given him, said
Mana, defendant, oo deed of said prem-
ise.”  Muana, in the answer alleges,
“IL is true, as stated in the 10th sec-
tion of the bill, that he did receive a
deed from S0 M. Kaaokai and J, O
Kuaaukai, two of the defendants, for
the land in guestion.'” These state-
ments elearly 1o a period previous
to the first application by the plain-
tifll” to Mana to return the land, Tf
it was a fact thut the deed was de-
liversd to Mana at that time, the title
pussed thereby, and he was an inno-
cent purchaser, so far as iz shown,
unless the inndequate price mentioned
in the deed from Kailna should have
put Lim on his inguiry. There is
nothing in the reconl to oppose this
theory but S. M, Kaaukai's allegation
in the answer, that when the plaintif
applicd 10 him to have the land re-
turped to him, he “informed plain-
Il that the land hoad been sold o
Mana for 150, and that $100 had been
paid amd that 350 was still due and
that he then held the deeds of the
land for the balanee,” which would
Le consistent with the theory that the
deed was  delivered to Mana, and
therenfter was deposited by him with
=, ML Kaaukii ns security for the bal-
wnee of the price of the lund.

Even if it is true; as it may be, that
the deed was not delivered by S, M.
Raasukai to Mana at first, but was
held brek until the balance was paid,
it was finully delivered in February,
1856y and recorded 3 under these eir-

ciomstanees the conclusion of the
Juillge  at Chambers, that Manas

had been put on his inquiry before
such delivery, is n mutter of inference
from what appears to me to be ver
mengre data. The following is all
the record has to offer on this point.
Section 11th of the bill: “ That
shortly thereafter your orator went to
sauid defendant, Mana, and tendered
him the said $20,00, but said Mang
refused to receive said money or to
return said first mentioned deed (o
your orutor, or to reconvey the said
premises to vour ortor.” Section 24
of Manw's answer: “It is true that
the plaintiff did come to this defend-
unt, us is stated in the 11th section of
the bill, but that he did not offer this
defendant S20,00 as stated in said 1th
section, but he said he had heard from
. M. Kanuakai, one of the defendants,
that the land Lad been sold to this
defendant and so he had come to pay
this defendant =100 for said land,??
There is certainly nothing here to
have awiakened suspicion in Mana's
mind that.there was anything wron
in the trunsaction hetween Kailaa an
S. M, Kaaukai or to put him on his
inguiry,

Nor does it seem to me that the In-
adeguate price of 3200 named in the
deed from  Kailaa, necessarliy put
Manu on his inquiry. A price named
tn u deed is ouly prima facie evidence
ol the real consideration. Moreover
Mina in his answer, denies all knowl-

| eflge of the privite arrangements be-
| twen

Kailaa and 5, M, Kasukai
sueh as would put him on his g!lu.l’(i
in the matter, or inform him that a
mortgage was intended by the deed
from Kailua,

The price of the lund as conveyed
to Mana is w better indication of its
reil valoe than the allegation of the
bill of compinint aml eonsiderably re-
duces the digpraportion of the prices
nnied in the two deeds.

It may be that there was evidenee
that would make Mana liable in the
matter, but the record, as it stands,
does not implicate him, to my mind,
but lenves him in a position of an in-
nocent third party who is entitled tos
protection as such,
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